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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )
)
CLEO BELMAR and ) Case No. 00-01847
PATRI CK BELMAR, ) (Chapter 11)
)
Debtors. )
)
)
CLEO BELMAR and )
PATRI CK BELMAR, )
)
Plaintiffs, )
)
V. ) Adversary Proceedi ng No.
) 02- 10091
JOHN GARZA, et al., )
)
Def endant s. )

DECI SI ON REGARDI NG CROSS- MOTI ONS FOR SUMVARY  J UDGVENT

Thi s deci sion addresses the parties’ cross-notions for
summary judgnent for the alleged | egal mal practice, breach of
contract, and breach of fiduciary duty of John Garza. The
plaintiffs’ clains are also asserted against Garza's law firm
Garza, Regan & Associates, but the lawfirms liability is based
on Garza's conduct, and for ease of discussion the court wll
address the issues as though Garza and his firmare one and the
same. The court will deny the plaintiffs’ notion for parti al
sumary judgnent, grant the defendants’ notion for summary
judgment with respect to the legal nalpractice claim and deny
t he defendants’ notion for summary judgnent on plaintiffs’ breach

of contract and breach of fiduciary duty clains for the follow ng



reasons.
I

Cleo and Patrick Belmar (the “Belmars”), the plaintiffs in
this action, filed a petition under Chapter 7 of the Bankruptcy
Code (11 U.S.C.) in the United States Bankruptcy Court for the
District of Colunbia on April 20, 2000 (Case No. 00-00777). The
Bel mars retai ned John Garza and Garza, Regan & Associates to
represent themin those proceedings for a flat fee of $1,000. 00.
The flat fee did not include the cost of defending against |ift
stay notions that mght be filed during the course of the Chapter
7 proceedings.

On June 1, 2000, Conti Mrtgage Corporation (“Conti”), the
nortgage holder on the plaintiffs’ real property located at 215 T
Street, NW, Washington D.C. (the “Property”), filed a notion
wi th the Bankruptcy court to nodify the automatic stay to permt
Conti to foreclose on the Property (hereinafter “Lift Stay
Motion”) (Case No. 00-00777, D.E. No. 9). (Garza received a copy
of that notion and the notice of opportunity to object on or
about June 1, 2000. A copy of the notion and notice of
opportunity to object was sent by first class nail to the Bel nars
on May 31, 2000. See Notice of Mdtion and Certificate of Service
(Case No. 00-00777, D.E. No. 10, filed June 1, 2000). The
deadline for filing an opposition to the Lift Stay Mtion was

June 14, 2000, and a hearing on the Mtion was schedul ed for June



29, 2000.

The Bel mars believed that Conti’s records were inaccurate
and that the Lift Stay Mtion was predicated on Conti’s incorrect
assertion that the Bel mars were behind on their nortgage
paynments. Accordingly, the Bel mars deci ded they woul d chal | enge
Conti’s Lift Stay Motion and foreclosure efforts. On June 6,
2000, Garza spoke with the Belmars regarding a possible
opposition to the Lift Stay Motion. The Belmars failed to appear
for a June 7, 2000 neeting to discuss the matter with Garza. On
June 12, 2000, Garza sent a letter to the Bel mars discussing a
possi bl e opposition to the Lift Stay Mdtion, requesting that they
provide Garza with information relevant to an opposition, and
advising the plaintiffs to give the matter their imedi ate
attention. The first in-person neeting between the parties to
di scuss the opposition took place on June 20, 2000, several days
after the deadline for filing an opposition to the Lift Stay
Moti on had passed. The Belmars paid Garza a fee of $750.00 to
defend against Conti’s foreclosure efforts, which included a
defense against the Lift Stay Mdtion.

Garza did not file a response to the Lift Stay Mtion on or
before June 14, 2000, nor did he file a notion for an extension
of time within which to file an opposition to the Lift Stay
Motion. The Chapter 7 trustee did not oppose the Lift Stay

Motion. On June 21, 2000, there being no opposition and the



deadline for filing oppositions having passed, the court granted
Conti’s Lift Stay Mdtion.

Garza did not file an opposition to the Lift Stay Mtion
until June 22, 2000 (the “Opposition”)(Case No. 00-00777, D. E
No. 14). Because the court had already granted the notion,
however, the Qpposition was not taken into consideration and the
heari ng schedul ed for June 29, 2000, was cancelled. Garza was
aware that failing to tinely file an opposition to the Lift Stay
Motion could result in a default against his clients and in the
cancel l ati on of the hearing.

Because no hearing was held, Garza was unable to pursue his
original plan of negotiating with Conti’s counsel in the
courthouse at the time of the hearing. The plaintiffs allege and
Garza concedes that | everage Garza woul d have ot herwi se had in
settlenment negotiations wth Conti was |ost when the notion was
granted by default and the hearing cancelled. Conti was free to
sell the Property at foreclosure after entry of the order
granting the Lift Stay Mdtion.

On Septenber 15, 2000, the Belmars received a notice of
foreclosure from Conti informng the Belmars that Conti would
forecl ose on the Property on Cctober 12, 2000. At sone point
bet ween Septenber 15, 2000, and Cctober 3, 2000, the attorney-
client relationship between the parties was severed.

The Bel mars subsequently retai ned new counsel, who on



Oct ober 9, 2000, filed a notion to vacate the June 21 Order
granting the Lift Stay Motion (“Mtion to Vacate”) (Case No. 00-
00777, D.E. No. 25). The Chapter 7 trustee did not join in the
Motion to Vacate. This court denied the Mtion to Vacate on

Cct ober 10, 2000. 1In its order denying the Mtion to Vacate, the
court comrented upon the nerits of the Belmars’'s objection to the
Lift Stay Motion, and determ ned that the Belmars had not in
their original opposition nor in their Mdtion to Vacate stated
any bankruptcy | aw reason for denying the Lift Stay Mtion (Case
No. 00-00777, D.E. No. 27, entered October 11, 2000).

To stay the foreclosure, the Bel mars commenced a new
bankruptcy case under Chapter 13 of the Bankruptcy Code, Case No.
00- 01847, the case in which this adversary proceeding is being
pursued. The Bel mars converted their Chapter 13 case to one
under Chapter 11 of the Bankruptcy Code, and a plan of
reorgani zati on was successfully confirnmed on October 3, 2001.

See Order (Case No. 00-01847, D.E. No. 91)
[

The court first addresses the defendants’ notion for summary
judgnent. For purposes of that analysis, the court views the
evidence in the light nost favorable to the plaintiffs.

A Legal Mal practice and Breach of Fiduciary Duty C ains

Gven the simlarity in |aw governing |egal mal practice

actions and breach of fiduciary duty clains, this court wll



address the plaintiffs’ legal mal practice and breach of fiduciary
duty clainms together. District of Colunbia |law requires a |egal
mal practice plaintiff to establish (1) the existence of an
attorney-client relationship; (2) the applicable standard of

care; (3) a breach of that standard of care; and (4) a legally

cogni zable harm See Smith v. Haden, 872 F. Supp. 1040, 1044

(D.D.C. 1994). Simlarly, to state a claimfor breach of
fiduciary duty the plaintiffs nmust establish that (1) the
defendants owed the plaintiffs a fiduciary duty; (2) that the
def endants breached that duty; and (3) that the breach

proxi mately caused an injury.! See Shapiro, Lifschitz & Schram

P.C. v. RE. Hazard, Jr., 24 F. Supp.2d 66, 75 (D.D.C. 1998).

1. There was an attorney-client relationship in place at
the time the Lift Stay Mtion was due

View ng the evidence in the Iight nost favorable to the
plaintiffs, in defending agai nst the defendants’ notion for
summary judgnent the plaintiffs have nmet their burden of show ng
that there was an attorney-client relationship between the
parties on June 14, 2000, the deadline for filing an opposition
to the Lift Stay Motion. The parties do not dispute that the

plaintiffs retained Garza to represent themin the Chapter 7

1 Al though plaintiffs seeking conpensatory damages for a
breach of fiduciary duty nust denonstrate that the breach caused
an actual injury, plaintiffs who are unable to denonstrate actua
injury may still be entitled to a disgorgenent of fees. See
Shapiro, Lifschitz & Schram P.C. v. RE Hazard, Jr., 24 F.
Supp. 2d at 75.




bankruptcy case, case No. 00-00777. Nor do the parties dispute
that Garza undertook the defense of the Lift Stay Mdtion in
conjunction with his efforts to reach a settlenent wth Conti
The parties discussed the Lift Stay Mdtion on June 6, 2000, and
arranged for a neeting to discuss an opposition to the Lift Stay
Motion. Although the defendants’ initial retainer agreenent did
not include an agreenent for the defense of lift stay notions,
and paynment of the additional retainer may not have been nmade to
Garza until after June 14, 2000, the court is satisfied that the
parti es extended the scope of their relationship to include a
defense of the Lift Stay Motion prior to June 14, 2000.

Al though the plaintiffs were to pay a retainer for additional
servi ces beyond those covered by the flat fee, Garza has nerely
shown that this was part of the agreed upon relationship, not
that such paynment was a condition precedent to the existence of
the attorney-client relationship.

By showi ng the existence of an attorney-client relationshinp,
the plaintiffs have also net their burden of show ng that Garza
owed the plaintiffs a fiduciary duty because “[a]ttorneys
unquestionably stand in a fiduciary relationship to their clients
for mtters related to their |l egal representation of their

clients.” See Shapiro, Lifschitz & Schram P.C. v. R E. Hazard

Jr., 24 F. Supp.2d at 75, n.10.

As discussed in nore detail below, the parties do dispute



whet her the Belmars failed to cooperate and comrunicate with
Garza in a tinely and efficaci ous manner such that they
interfered with Garza’'s ability to adequately defend the Bel mars
against the Lift Stay Motion. This does not, however, negate the
exi stence of an attorney-client or fiduciary relationship between
the parties at the tinme in question. Rather, it raises a
guestion of contributory negligence on the part of the Bel mars.

2. The Standard of Care

a. The sane standard of care applies to all three
causes of action

Al though the plaintiffs purport to state three separate
causes of action - |legal nalpractice, breach of contract, and
breach of fiduciary duty - District of Colunbia law calls for
this court to evaluate these clainms according to the sane
standard of care.? District of Colunbia |law provides that if the
“underlying mal practice clains fails [sic], tort and contract
clains arising fromthe sane transaction nust also fail.”

Macktal v. Garde, 111 F. Supp.2d 18, 22 (D.D.C. 2000)(citing

O Neil v. Bergan, 452 A 2d 337 (D.C. 1982)); see also Asunction

v. Colunbia Hospital for Wnen, 514 A 2d 1187, 1191 (D.C. 1986)

(hol ding that “[a]lthough contract and tort clains arising out of

2 Al'though the analysis of the applicable standard of care
is the sane for all three causes of action, the necessary show ng
of harmor injury under the three causes of action is sonewhat
different to the extent the plaintiffs seek nom nal damages or a
di sgorgenent of legal fees. This will be addressed in nore
detail later in this opinion.



the sane incident theoretically have different requirenments of
proof and assessnents of damages, as well as different rules
governing assignability of clainms and periods of |imtation, we
have noted that, in professional mal practice cases, alleged
negl i gence and breach of contract are typically prem sed on the
sane duty of care and, as a consequence, should typically lead to

the sane legal result”); Shapiro, Lifschitz & Schram P.C. v.

Hazard, 97 F. Supp.2d 8, 11-12 (D.D.C. 2000) (holding that
because a plaintiff’s claimfor breach of contract essentially
restated the professional negligence and breach of fiduciary duty
clainms, the plaintiff’s inability to prove the professional
negl i gence cl aimshould cause the contract and tort clains

predi cated on the sane conduct as the professional negligence
claimto also fail). Thus, although the court’s analysis focuses
on the standard of care in the context of the plaintiffs’ |egal
mal practice and breach of fiduciary duty clainms, it is equally
applicable to the plaintiffs’ breach of contract claim

b. The defendants breached the standard of care
applicable to an attorney faced with a filing
deadline by failing to tinely file or seek an
extension of time in which to file, but that is
the only breach that occurred

In the present case, the plaintiffs claimthat the
defendants had a duty to tinely file an opposition to the Lift
Stay Motion or, alternatively, to seek an extension of tine

within which to file such an opposition. Garza violated that



duty by mssing the filing deadline and allowi ng the court to
grant the Lift Stay Motion by default.

The defendants argue that the plaintiffs’ failure to offer
expert testinony to establish the standard of care applicable to
Garza under these circunstances is fatal to the plaintiffs’ |egal
mal practice cl ai magai nst the defendants. |Indeed, it is the
general rule in legal nmal practice actions that “the plaintiff
must present expert testinony to establish the standard of care

by which the attorney’s conduct is neasured.” Shapiro, Lifschitz

& Schramv. R E Hazard, Jr., 97 F. Supp.2d at 12. Under the

comon know edge exception to that rule, however, a | egal
mal practice plaintiff is excused frompresenting expert testinony
if “the attorney’s lack of care and skill is so obvious that the

trier of fact can find negligence as a matter of common

knowl edge.” O Neil v. Bergan, 452 A . 2d at 341. Permtting the
entry of a default judgnent against a client falls wthin the

common know edge exception. See Kaenpe v. Mers, 367 F.3d 958,

966 (D.D.C. 2004). Accordingly, the plaintiffs are excused from
presenting expert testinony to establish the standard of care

applicable to an attorney faced with a filing deadline, which, if
mssed, will lead to a default judgnment against his client. The
court concludes that there is no genuine issue as to the standard
of care owed by the defendants under such circunstances and there

IS no genuine issue that the defendants breached that standard of

10



care by failing to tinely file an opposition or seek an extension
of time in which to file such an opposition. This breach of the
standard of care |ikew se constitutes a breach of Garza's
fiduciary duty to the plaintiffs.

In sum viewi ng the evidence in their favor, the plaintiffs
have shown a breach of the standard of care because Garza did not
do one of the specific tasks he was hired to do. As discussed in
parts c. and d., below, Garza defends that he believed that
negoti ati ons woul d be nore productive than outright opposition of
the notion or, alternatively, that the Belmars only clearly
communi cated their wish that Garza file a formal opposition to
the Lift Stay Motion after the filing deadline had passed, but
there remai n genui ne issues of fact regarding those defenses.

Mor eover, those matters go to the issue of whether Garza's
failure to tinely file was either excused or justified, that is,
the factual dispute of whether there was an agreenent tinely to
file, and the affirmative defense of justification for failure to
conply if there was such an agreenent. The fact that these
defenses are available to the defendants does not alter the
court's conclusion that a failure to file a tinely opposition to
the Lift Stay Motion, or seek an extension of tinme in which to do
so, establishes a breach of the standard of care in the first

i nstance. Such a showi ng constitutes a prima facie show ng of

negli gence for which no expert testinony is required, which then

11



shifts the burden to Garza to establish reasons why his conduct
was nevertheless justified or sonehow excused.

Al though the plaintiffs are excused under the conmon
know edge exception fromoffering expert testinony to establish
the standard of care as to Garza’s duty to tinmely file an
opposition or seek an extension of tinme in which to file, the
plaintiffs’ conplaint alleges conduct on the part of Garza that
extends beyond that which led the court to grant the Lift Stay
Motion and treat it as unopposed. In addition to filing late and
failing to seek an extension of time, the plaintiffs allege that
Garza: (1)failed to informthe debtors of the circunstances
surrounding the foreclosure; (2) know ngly gave the debtors
i naccurate information regarding the foreclosure; and (3) failed
to obtain or seek reconsideration of the Court’s O der Mdifying
the Stay. See Conpl. at 130. Although not raised in their
initial conplaint, the plaintiffs also support their claimfor
breach of fiduciary duty with the allegation that the defendants
failed “to ensure the entry of the Belmars’ discharges after the
extended period within which to bring a § 727 action had
expired.” Plaintiffs’ Mtion for Partial Summary Judgnent, Pls.

Br. at 15 (D.E. No. 32, filed March 11, 2003).3

3 Once the tine expired for filing objections to discharge
under 11 U . S.C. 8 727, the Belmars were entitled to a discharge.
Prior to entry of the discharge, a filing by the Belmars of a new
case (to obtain a new automatic stay) would have raised an issue
of whether the pending case (Case No. 00-00777) barred the new

12



The plaintiffs have failed to present any expert testinony
establishing the applicable standard of care for an attorney
faced with the wi de range of circunstances that were present in
this case. The nere fact that Garza commtted one act falling
within the common knowl edge exception does not excuse the
plaintiffs frompresenting expert testinony to establish the
standard of care for other alleged conduct upon which the
plaintiffs seek to base their mal practice claim Having failed
to offer any expert testinony in these proceedi ngs, the
plaintiffs’ malpractice claimnust rest solely on the
significance of Garza's failure to tinely file an opposition to
the Lift Stay Motion or to seek an extension of tine in which to
do so.

Li kewi se, at the May 6, 2003 hearing on these cross-notions
for summary judgnent, the plaintiffs’ counsel argued that Garza
“gutted” his own negotiation strategy by allow ng the default to
enter against the Belmars. |If the plaintiffs’ chief conplaint is
that Garza was careless in the fornulati on and execution of his
negoti ation strategy with Conti, however, then the fact that
Garza allowed a default judgnent to enter against the Belmars is,
in fact, not the only conduct which nust be | ooked at to
determ ne the applicable standard of care in addressing that

chief conplaint. If the plaintiffs wish to predicate their

case.

13



negligence claimon Garza’s i nconpetent handling of negotiations
with Conti, then expert testinony is required to establish the
appl i cabl e standard of care for an attorney in simlar

ci rcunst ances seeking to resolve such a matter through such
negotiations. By failing to submt any expert testinony, the
Plaintiffs have limted their claimto one which nust stand or
fall on the significance of the defendants’ failure to tinely
file an opposition and/ or seek an extension of time in which to
do so.

C. There remains a genuine issue of material fact as
to whether Garza’'s failure to tinely file an
opposition is excused or justified by Garza’s
pursuit of ongoing negotiations with Conti at the
time the opposition was due

The record reflects that Garza believed negotiations with
Conti were nore likely to yield a favorable result for the
Bel mars than an adjudication on the nerits of the Lift Stay
Motion. The record further reflects that the Belmars did not
have any defenses that were likely to prevail against Conti in an
adj udication on the nmerits of the Lift Stay Mdtion. This
suggests that Garza s strategy, which seens to have subordi nat ed
the filing of a formal and tinmely opposition to the Lift Stay
Motion to negotiations with Conti, nmay have been justified.
Whet her Garza’s perhaps justifiable enphasis on negotiations is

sufficient to excuse Garza's failure to tinmely file an opposition

and any resulting breach to which that failure gave rise, is a

14



genui ne issue at dispute in this matter and is nore properly
reserved for resolution by the finder of fact at trial.*

d. There renmai ns a genui ne issue of material fact
concerning whether the plaintiffs were
contributorily negligent in allowing the Lift Stay
Motion to go unopposed

When viewed out of context, Garza's failure to tinely file
an opposition appears to be a clear breach of the standard of
care for an attorney faced with a filing deadline. There is
evidence in the record, however, to suggest that it was actually
the Bel mars’ own conduct - not nere carel essness on Garza' s part
- that caused Garza to not file a tinely opposition to the Lift
Stay Motion. The defendants have offered evidence to show t hat
the plaintiffs contributed to the untineliness of the filing by:
(1)failing to respond to conmunications from Garza to the
plaintiffs; (2) failing to appear at a scheduled neeting to
di scuss a response to the Lift Stay Motion; and (3) failing to
provi de Garza with proof of paynent of their nortgage. The
plaintiffs argue that notw t hstandi ng any al |l eged negli gent
conduct on their part, Garza always had the “last clear chance”
to avoid the default judgnment by sinply filing an opposition to
the Lift Stay Motion. As such, the plaintiffs argue that any

all eged contributory negligence on their part is excused. The

“ This was identified by the plaintiffs as a di sputed
guestion of material fact in support of their opposition to the
Def endants’ notion to dismss. See Statenment of Facts (D.E. No.
13 at 11 6, 12, filed Septenber 30, 2002).

15



court disagrees. The plaintiffs have offered no support for the
proposition that the |ast clear chance doctrine - which seens to
assunme an inpending threat of physical harmnot present in the
instant action - has any application to any of the clains
asserted in this action. Although a finder of fact nay agree
that Garza's failure to tinely file an opposition is not excused
by the Belmars’s all eged contributory negligence, it remains a
genui nely disputed issue nore appropriately resolved by the
finder of fact at trial.

3. The injury alleged by the plaintiffs is too specul ative
to support a legal mal practice action and precl udes
plaintiffs from seeking nost forns of damages under
their breach of fiduciary duty claim

“As with any tort action, legal malpractice liability is
predi cated on a finding that the injury was proxi mately caused by

the breach of duty.” Dalo v. Kivitz, 596 A 2d 35, 41 (D.C

1991), quoted in Thomas v. Powell, 247 F.3d 260, 264 (D.C. Cr

2001) . Li kewi se, a plaintiff seeking damages beyond a nere
di sgorgenent of legal fees in an action for breach of fiduciary
duty nust show that the breach was the proxi mate cause of harm

See Shapiro, Lifschitz & Schram P.C. v. R E. Hazard, Jr., 24 F.

Supp. 2d at 75.

The plaintiffs do not assert that the court would have
denied the Lift Stay Motion if Garza had filed a tinely
opposition. By contrast, the defendants have offered persuasive

evidence that a tinmely-filed opposition would not have altered

16



this court’s decision to grant the Lift Stay Motion. Plaintiffs
i nstead argue that the matter could have been resol ved between
the parties without the need for the court to rule on the notion,
or that the plaintiffs m ght have converted their case from
Chapter 7 to Chapter 13 while the stay remained in place. In
short, the plaintiffs rely on factors separate and apart fromthe
merits of their opposition to establish that they were harned by
its untinely filing.

Central to the plaintiffs’ theory of harmis the allegation,
and Garza’'s concession, that the Belmars |ost |everage in
settlenment negotiations wth Conti when the court granted the
unopposed Lift Stay Motion. It is highly questionable whether,
under District of Colunbia law, the Belmars’s all eged “l oss of
| everage” constitutes a legally cognizable harmin the absence of
a showing that the opposition to the Lift Stay Mdtion, had it
been tinely filed, was neritorious and woul d have resulted in a
nore favorable outcone for the Bel nars.?

District of Colunbia courts have | ong recogni zed the need
for legal malpractice plaintiffs to denonstrate that the

attorney’ s all eged negligence adversely affected the mal practice

> Garza's concession that |everage was | ost does not nean
that such a |l oss constitutes a |legally cogni zabl e and conpensabl e
harm Indeed, just as parties are unable to consent to the
subject matter jurisdiction of a court where it is otherw se
| acki ng, the question of what constitutes a legally cognizable
harmis not a question of fact for Garza to admt to or deny
during the course of a deposition.

17



plaintiff's ability to assert or benefit from an otherw se

neritorious claimor defense in the underlying action. In N osi

v. Alello, 69 A 2d 57 (D.C. App. 1949), the court stated the rule
as follows:

The rule to be applied in a case where an attorney is
accused of negligence in the conduct of litigation is
that such attorney is not liable for negligence if,
notwi t hstandi ng the negligence, the client had no cause
of action or neritorious defense as the case may be; or
that if conduct of an attorney with respect to
litigation results in no danmage to his client the
attorney is not liable. Unless a party has a good
cause of action against the party proposed to be sued,
the first party | oses nothing by the conduct of his
attorney even though the latter were guilty of gross
negl i gence.

Id. at 60. See Machtal v. Garde, 111 F. Supp.2d 18, 22 at n.6

(D.D.C. 2000) (“The clear rule of Niosi and its progeny is that
in order to maintain a |l egal mal practice action in the D strict
of Colunbia, plaintiff nust denonstrate not only that the alleged
mal practi ce was the proxi mate cause of the injury suffered, but

al so that the action for which the plaintiff had sought the
attorney’ s services was a good cause of action.”) (granting

plaintiff’s notion to dismss); Munt v. Baron, 154 F. Supp.2d 3,

10 (D.D.C. 2001) (granting 12(b)(6) motion to dism ss |egal
mal practice cl ai m because “the plaintiffs [] failed to all ege any
facts show ng that but for the defendants’ negligence, there

woul d have been a different verdict.”); MCord v. Bailey, 636

F.2d 606, 611-12 (D.C. Cr. 1980) (attorney’ s failure to assert

18



def ense on behal f of crimnal defendant did not cause client
cogni zabl e harm because assertion of the defense would not have
altered the trial’ s outcone).

The plaintiffs’ theory of harm which asks this court to
find actionable mal practice notw thstandi ng the weakness in the
| egal argunents that were available to the Belmars in opposition
to Conti’s Lift Stay Motion, is dubious at best. The plaintiffs
have not identified and this court has found no | egal precedent
in the District of Colunbia for allow ng such clai ns.

O her jurisdictions have expressed concern that clains of
this nature are sinply too specul ative to support a mal practice

action. In Dow Chemical Co. v. Ogletree, Deakins, Nash, Snpak &

Stewart, 514 S.E. 2d 836 (Ga. App. 1999), for exanple, a |legal
mal practice plaintiff argued that he suffered a “l ost
opportunity” to settle as a result of his attorney’ s failure to
file a meritless appeal. Although decided on different grounds,

t he Dow Chem cal court aptly noted that:

It is possible that the nere filing of an appeal,

al t hough neritless, could create uncertainty in the

m nd of the appellee and thus induce himto settle for
a |l esser anobunt, and that the failure to file such an
appeal coul d damage the appell ant by depriving hi mof
the opportunity to settle. However, it is highly
questi onabl e whet her such specul ati ve danmages can
properly serve as the basis for a mal practice action.

Id. at 29-30. See also Macktal v. Garde, 111 F. Supp.2d at 22

(“[a]lthough a cause of action nmay exist under sone circunstances
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against an attorney for failure to negotiate a reasonabl e
settlement of a case, plaintiff has given this Court no authority
whi ch woul d allow an attorney to be sued for |ost settlenent
value in a case which could not have been won on the nerits.”).

Simlar reasoning applies to the case at bar. |Indeed, the
plaintiffs’ theory of harmasks this court to engage in pure
specul ation as to what m ght have happened to the Bel mars had
they retained greater “leverage” vis-a-vis Conti up until and/or
during the hearing on Conti’'s Lift Stay Mtion.®

The plaintiffs have offered no evidence show ng that Conti
woul d, in fact, have agreed to a settlenment or entered into a
consent order had Garza tinely opposed the notion and the matter
remai ned set for hearing. The plaintiffs have not attenpted to
quantify the | everage that was supposedly |ost, and have provided
no gui dance on this point such that a reasonable jury could
determ ne what, if any, inpact that |everage or |oss of |everage

had on negotiations or on subsequent events related to the

Inits March 28, 2002 order denying defendants’ notion to
dismss (D.E. No. 17), this court noted that the plaintiffs’
opposition to the Lift Stay Mtion m ght not have been barred
under F. R Bankr. P. 9011. Rule 9011 inposes a duty of good
faith upon attorneys to not file papers advancing frivol ous
argunents. This court has determ ned that the argunents
avai l able to the Bel mars on June 14, 2000, and ultimately
advanced (al though out of tinme) in opposition to the Lift Stay
Motion had no nerit. It is unnecessary for purposes of these
cross-nmotions for the court to rule on whether an attorney filing
such papers violates Rule 9011

20



Bel mars’ s bankrupt cy proceedings.’

Even if District of Colunbia law did not require the
plaintiffs to show that they would have prevailed in their
opposition to Conti’s notion, the fact remains that the injury
alleged by the plaintiffs is grossly speculative. A |egal
mal practice plaintiff “nmust show that his attorney’ s negligence
caused a legally cognizable injury. Although it is sufficient to
show that the [rmal practice plaintiff] could have ‘fared better
in reaching the ultimte goal sought, or that there would have
been a difference in the trial’s outcone, nore is required than

specul ation.” Chase v. Glbert, 499 A 2d 1203, 1212 (D.C. App

1985). See also Zoerb v. Barton Protective Services, 851 A 2d

465, 471-72 (D.C. App. 2004). Therefore, any injury that the
plaintiffs allege they suffered by | osing | everage in
negotiations with Conti is too speculative to support a |egal
mal practice claim

The foregoing analysis requires judgnment in the defendants’
favor on plaintiffs’ legal malpractice claim As previously
stated, however, clients who denonstrate a breach of fiduciary

duty may seek a disgorgenent of |egal fees w thout proving that

" Thi s anal ysis addresses whether the plaintiffs have net
their burden to show that Garza' s conduct caused a legally
cogni zable injury or harm- an essential elenment for establishing
liability in a legal malpractice action. It is not, as
plaintiffs counsel has suggested, a nmere question of quantifying
or cal cul ating the anmount of damages.
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the breach caused themactual injury. See Shapiro, Lifschitz &

Schram P.C. v. RE Hazard, Jr., 24 F. Supp.2d at 75; Henry v.

Pel l and, 73 F.3d 397, 402 (D.C. G r. 1996)(al t hough no actual
harm may result froma breach of fiduciary duty the overall val ue
of legal services rendered may be dim nished). Because there
remai n genuine issues in dispute on the question of liability for
plaintiffs’ breach of fiduciary duty claim and the plaintiffs
are not foreclosed from seeking danages in the formof a

di sgorgenent of |egal fees, the defendants’ notion for summary
judgnment on plaintiffs’ fiduciary duty clai mnust be denied.

B. Breach of Contract

1. Garza breached his contract with the Bel mars, but the
breach may be excused due to the Bel mars’ own conduct

To establish a breach of contract, plaintiffs nust
denonstrate that “a contract existed, that plaintiff[s] perforned
[their] contractual obligations, that defendant[s] breached the

contract, and that plaintiff[s] suffered danages due to the

breach.” Park v. Arnott, 1992 W. 184521, *4 (D.D.C. 1992).
View ng the evidence in the Iight nost favorable to the
plaintiffs, in defending agai nst the defendants’ notion for
summary judgnent the plaintiffs have nmet their burden of show ng
that Garza entered into a contract with the plaintiffs to defend
agai nst Conti’s foreclosure efforts, and that the terns of that
contract included the filing of an opposition to the Lift Stay

Motion. The plaintiffs have |ikew se net their burden of show ng
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that Garza's failure to tinely file an opposition to the Lift
Stay Motion constituted a breach of that contract. Al though
plaintiffs have denonstrated that they perfornmed their
contractual obligation to pay Garza’s fee in exchange for his
def ense against Conti’s foreclosure efforts, there remains a
genui ne dispute as to whether the plaintiffs nmet their
contractual obligation to adequately cooperate and comruni cate
w th Garza.

Finally, as discussed above, the plaintiffs have not net
their burden of showi ng that they suffered actual harmor injury
as the result of the defendants’ failure to tinely file an
opposition. Although this is fatal to the plaintiffs’ |egal
mal practice claim a plaintiff who establishes a breach of
contract is entitled to nom nal danages even if he fails to prove

actual damages or injury. See Roth v. Speck, 126 A 2d 153, 155

(D.C. 1956) (“where a plaintiff proves a breach of contractual
duty he is entitled to danages; however, when he offers no proof
of actual damages or the proof is vague and specul ative, he is

entitled to no nore than nom nal damages.”); Chandler v. Taylor

Co. v. Norwood, 14 App. D.C. 357 (1899) (“[f]rom every breach of

contract the lawwi Il inply at |east nom nal damages”); Garcia v.
Ll erena, 599 A 2d 1138, 1142 (D.C. 1991) (“[w here the plaintiff
proves a breach of contractual duty but the proof of danages is

vague or speculative, he is entitled only to nom nal damages.”);
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Ri chard A. Lord, Damages for Breach of Contract, 24 WIIliston on
Contracts 8 64:6 (4th ed. 2004)(“[a]n unexcused failure to
performa contract is a legal wong [and] [a]n action w ]l
therefore lie for the breach although it causes no injury.

[t]he same result follows where the actual injury, although rea
and perhaps serious, cannot be measured under the rules requiring
t hat harm caused shall be foreseeabl e and not specul ative.”);
Rest at enment (Second) of Contracts, 8 346 (2004).

Accordingly, to the extent that Garza's failure to tinely
file an opposition to the Lift Stay Mdtion was not excused by the
plaintiffs” own failure to communi cate and cooperate with Garza,
the plaintiffs are entitled to nom nal danmages for Garza’'s breach
of contract.

11

To recapitulate, the court’s rulings on the defendants’
nmotion for summary judgnment are these. First, the plaintiffs
have failed to neet their burden of show ng that the defendants’
al | eged negligence was the proximate cause of a legally
cogni zable harm Accordingly, the defendants in this matter are
entitled to sunmary judgnent in their favor with respect to the
| egal mal practice claimasserted by the plaintiffs in their
conpl ai nt.

Second, because the plaintiffs may be entitled to a

di sgorgenent of |egal fees as well as nom nal damages if they
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establish liability on their breach of fiduciary duty and breach
of contract clains(notwthstanding the plaintiffs’ failure to
show actual harm, and because there remain genuine issues in
di spute with respect to both of these clains that require
resolution by the finder of fact at trial, the defendants’ notion
for summary judgnment on the plaintiffs’ clains for breach of
fiduciary duty and breach of contract nust be deni ed.
|V

To the extent the plaintiffs’ breach of contract and breach
of fiduciary duty clains survive the defendants’ notion for
summary judgnent, the court nust address the plaintiffs’ notion
for partial summary judgnment. View ng the evidence in the |ight
nost favorable to the defendants, there remain genui ne issues of
material fact that nust be resolved by the finder of fact at
trial. Accordingly, the plaintiffs’ notion for partial sunmary
judgnent is deni ed.

Dat ed: COct ober 26, 2004.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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